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Arising out of Order~in-Original No SD-02/REF-145/DRM/2015-16 Dated 14.10.2015

Issued by Asstt. Commr., STC, Div-II, Service Tax, Ahmedabad

~4~iilc/H1f q5T ";::fJ+f g"cf -qm Name & Address of The Appellants

Mis. Adani Power Ltd. Ahmedabad

za 3rat arr?gr a orige at{ sft anfk Ufa qr@art at 3rfta RH=fRua qr a a
XiCl?filt:-
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

Appeal To Customs Central Excise And Service Tax Appellate Tribunal:-

fa&tu 3rf@fr14,1994 8t err 86 cB" 3lc'flfa' ~ ~~ cB" "Cffff cBl' "GIT ~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

uf?a ea 4ts v#tr yc, Ira zyca vi ara an@la nraferaUr 3it. 2o, q #ea
t;lffclciil cbl-lli-3°-s, ~~. 3l6S-JGlilllG-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3rah4ta nruf@raw ht fa&tu 3rf@fu, 1994 #t err 86 (1) cf) 3lc'flfa' 3Nlc1
~ PillS-JlcJC'1"1, 1994 cB" ~ 9 (1) cB" 3lc'flfa' frrmfur l:p]1=f ~.?:!'- 5 if "'qR~ if cBl'
u aft vi a arr fr 3mg fag 3rfla ah n{ zt sat ,fii
'l-TGJT Rh afeg (a ga mfr u en) 3ITT "fITQ.'f # ft:R:r °{~ #~ cITT .-{Jlljy"jcl

fera , aei #f rd5Ra eta ?a # arr4ts srzr Rkrzr a aifa da
~ cf) "{ri{f # urei aran at mi, ans at ni 3ITT WTTllT Tf1.TT ~~ s C1TTsr m~ cn1,

% cffiT ~ 1 ooo /- ~~ miff I uzi hara at mi, ant #t nit 3ITT WTTllT Tf1.TT ~
T, 5 C1TTsf m 50 C1TTsf cfcb "ITT ill ~ sooo /- ~~ miff I urgi Paa at mrq, ant at
1=ffTr 3ITT wrrm Tf1.TT ~ ~ 50 C1TTsr zn wa rant ? asi u, 1oooo/- ~~ ITT1fr 1

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than fift
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar. -

bench of nominated Public Sector Bank of the place where the bench of Tribunal_!!! .
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(iii) fc@Tll 3T~1f,1994 Wf ~ 86 Wf q-err3ii vi (2@) siafa 3r#ta "ffcfJcITT
f.:1<1J.J1q<1l 1994 cf> frml:r 9 (21:() cf> 3@1@ frlmfto 1:fJPl ya.l7 ii d a aft qi Gr# Irr
3nzgaa,, fr wna gca (r4la) amt ufi (0IA)(ri fa&tf) 3i 'r
3gad, arr# / q 3I7gr 37era Aao a)zr Un gyca, 3fl#la +qrzaf@aur at an4eaa
cf> ~~ ~ 300T (010) WI" ~ ~\.iAT m.fi I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall b.e a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. "l[iTR-i"wfmr .-'llllll&lll ~. 3l~frrir,, 1975 Wf ~fill cJx~-1 cf> ~ fr!mfto ~
313r Te 37at qi emu If@erart # 31ml # JR u 6 6.so/- ha aat mar=au ycan fee
WIT m.:i1~I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. v#tr ggca, Tr z4ca gi hara 37fl#tr azafeavwr (arffaf ) frmar6Rt, 1o2 i affa
\rcf 3Rl "fr~cT ~l1wll cpl "fl"M~aa faii at 3it ft eza 3ITTPi1Rr fcimr ~Tffi % I ·

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. flmr an, h#tr 37eu rca viaa 34tar If)raw (a#la h ff 34tit h mwcii ai'
4hr 3urza 3f@1£era, +&y9 Rt arr 399 h 3iaiia fr#ar(«ism-2) 3ff@zra 2g(z9 & is
29) fciia: c.a.cry 5it6 fa4r 3rf@1fa, {&&yR arrom 3iaaarat at aframre, err
fo:rt'\'fc=f -$1"~ q_u--uTir amaar 3fear ,rra fnz arr3iaa sm #t srat 3rhfra er fr
ara +uv 3rf@ra rtcha 35ue Qrasv harahgiaiaj frarm " ii f@a gnf@a&

(il 'tlIB 11 ±t 3iaa fazna
(ii) cal sa # a a{ srra rf
(iii) adz au frnra4 h feua h 3iaura t<T {cfi(ff

3ml agra zr fn nt h man fr4zr ai. 2) 3rf@1f21a, 2014 3rrwr a qafat
3qt4rzr uf@tarthatfareftrrr3r5ffvi 3r4t at crapa{iti

4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c:> Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) z iaof i, s 3near hruf34@raurparsiareas 3rzrar ere5 n av
faafe gta air fawr era h 10% arrear u 3fr srihaaufarfaavs$
10% p1arrq Rr antr&t ti. !it;

4(1) In view of above, an appeal against this order shall lie before the Trib~
payment of 10% of the duty demanded where duty or duty and penalty are in disp'
penalty, where penalty alone is in dispute. · ·

: __ 3.,.
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ORDER-IN-APPEAL

This order arises on account of an appeal filed by M/s. Adani Power

Ltd., Shikhar Building, Near Adani House, Near Mithakhali Six Roads,

Navrangpura, Ahmedabad (hereinafter referred to as "the appellants"),

against Order-in-Original number SD-02/Ref-145/DRM/2015-16 dated

14.10.2015 (hereinafter referred to as the "impugned order'') passed by the
Assistant Commissioner, Division-II, Service Tax, Ahmedabad (hereinafter

referred to as the "Adjudicating Authority").

2. The facts of the case, in brief, are that the appellants are registered with
service tax department having registration number AABCA2957LST001. The

appellants had originally filed a refund claim of Z 17,08,540/- on 12.01.2010

in terms of Notification No. 09/2009-ST dated 03.03.2009.

b 3. The adjudicating authority after scrutiny of the claim, vide Order-in

Original number SD-02/Ref-69/2011-12 dated 27.01.2012, sanctioned an
amount of Z6,54,826/- (out of the total refund claim of Z17,08,540/-) and

rejected rest of the amount of 10,53,714/-. The appellants subsequently.

filed an appeal before the then Commissioner (Appeals-IV). The then

Commissioner (Appeals-IV), vide Order-in-Appeal number

149/2013(STC)/SKS/Commr.(A)/Ahd. dated 18.07.2013, allowed an amount
f 3,67,351/-, disallowed an amount of 3,66,151/- and remanded back

the case to the adjudicating authority for an amount of Z 10,453/-. The

adjudicating authority, vide the impugned order, sanctioned an amount r
5,150/- and rejected an amount or 5,303/-. The amount of Z5,303/- was
rejected on the ground that it was not possible to conclude whether the

• services of renting of cab were availed by the appellants outside the SEZ or

0 not.

4. Being aggrieved with the impugned order of rejecting the refund

amount or 5,303/-, the appellants filed the present appeal. The appellants
have submitted that the adjudicating authority was not correct in rejecting

the amount f 5,303/- merelybecause the place of visit was not mentioned

in the respective invoices submitted by them. The appellants argued that
they are a reputed public limited company having professional system in
place for accounting and financial reporting. Their books of accounts were
subjected to rigorous verification by their internal audit system as well as by
various authorities including statutory auditors. They further submitted that
during the period involved, they were carrying out single business of power 4 3$j7is

t - %

generation and supply relating to authorized operations in SEZ and no oth~ \¢

business was carried out. Thus, every bit of expanse incurred by them a'
recorded in the accounts should be treated as used in relation to



authorized operation.
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5. Personal hearing in the case was granted on 04.07.2016 wherein Shri
Rahul Patel, Chartered Accountant, on behalf of the appellants appeared
before me and reiterated the contents of appeal memorandum. He also
tabled additional submission before me.

6. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral/written submissions made by
the appellants at the time of personal hearing. Now, let me examine the
reasons of rejection and the defense reply given by the appellants.

7. To start with, I find that the adjudicating authority has rejected the

refund amount of 5,303/- citing reasons that it was not possible to
conclude whether the services of renting of cab were availed outside the SEZ

• I

or not. The service of Rent-a-Cab was provided by M/s. Akbar Travels and

M/s. Bhoomi Tours & Travels and M/s. A.V.M. Tours. The appellants have
submitted copies of all the invoices before me. On going through the said
invoices, I find that in many instances the cab were used from Ahmedabad to

Mundra but in certain invoices destination is not mentioned. For the places
where destination is not mentioned, it would not be possible for the .
appellants to justify their cause as the authorized operations cannot be

performed outside Mundra. They further claimed that during the period in
question, they carried out only one business which is power generation and

supply which is the authorized operation and hence, irrespective of the fact
whether the cab service was availed for Mundra or any other place, the
service was availed for the conduct of SEZ business only. In this regard, I
believe that this is a baseless argument tabled by the appellants. Instead of
clarifying how the cab service, where the destination is not mentioned, is
related to their authorized services, they have claimed that any activity

performed by them should be considered as part of authorized service. Their
view, in this regard, is not correct because the services availed by them

should appear to have been utilized in relation to the authorized operation.
They have not countered the adjudicating authority with any acceptable
documentary evidence and in absence of that; I uphold the views of the

adjudicating authority in the cases where destination is vague or is not

mentioned. However, the adjudicating authority should have allowed the
claims where the invoices of the cab operators clearly show Mundra as the
destination or inception point. In view of the above, I have verified what
invoices the appellants have submitted before me and found that in e
invoices, the destination or inception point is clearly stated as Mundra £
find that a claim amount of 2,963/-, involving the said invoices, is et#k

d-
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to the appellants. In view of the above, I partially allow the refund claim of
2,963/- and reject 2,340/-.

8. In view of the above discussion, I allow the appeal of the appellants

amounting to 2,963/- with consequential benefit and reject an amount of

2,340/-. The appeal is hereby disposed off in terms of the discussion held
above.

lad.J
weRy

COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.

ATTESTED

SUPERINTENDENT (APPEAL-II),

CENTRAL EXCISE, AHMEDABAD.

BY R.P.A.D.

To,

M/s. Adani Power Ltd.,

Shikhar Building, Near Adani House,

Near Mithakhali Six Roads, Navrangpura,
Ahmedabad -380 009

CopyTo:

1. The Chief Commissioner, Central Excise, Ahmedabad zone,Ahmedabad.
2. The Commissioner, Service Tax, Ahmedabad.
3. The Assistant Commissioner, system, Service Tax, Ahmedabad

4. The Asstt./ Deputy Commissioner, Service Tax, Division-II, Ahmedabad.
5. Guard File.

6. P.A. File.




