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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than fift
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registr‘gwd'img%%
bench of nominated Public Sector Bank of the place where the bench of Tribunal isﬁsit/ﬁ%féd‘”%
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(?ii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be .accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of
which shall be a certified copy) and copy of the order passed by the Addl. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (OlO) to apply to
the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under
Schedule-l in terms of the Court Fee Act, 1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4, For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded” shall include:
(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.

= Prbvided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appeliate authority prior to the
commencement of the Finance (No.2) Act, 2014.
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penalty, where penalty alone is in dispute. A
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ORDER—IN-AIsPEAL

This order arises on account of an appeal filed by M/s. Adani Power
Ltd'., Shikhar Building, Near Adani House, Near Mithakhali Six Roads,
Navrangpura, Ahmedabad (hereinafter referred to as “the appellants”),
against Order-in-Original number SD-02/Ref-145/DRM/2015-16 dated
14.10.2015 (hereinafter referred to as the “impugned order”) passed by the
Assistant Commissioner, Division-II, Service Tax, Ahmedabad (hereinafter

referred to as the “Adjudicating Authority”).

2. The facts of the case, in brief, are that the appellants are registered with
service tax department having registration number AABCA2957LST001. The
appellants had originally filed a refund claim of £17,08,540/- on 12.01.2010
fn terms of Notification No. 09/2009-ST dated 03.03.2009.

3. The adjudicating authority after scrutiny of the claim, vide Order-in-
Original number SD-02/Ref-69/2011-12 dated 27.01.2012, sanctioned an
amount of T 6,54,826/- (out of the total refund claim of ¥17,08,540/-) and
rejected rest of the amount of T10,53,714/-. The appellants subsequently.
fled an appeal before the then Commissioner (Appeals-1V). The then
Commissioner (Appeals-1V), vide Order-in-Appeal number
149/2013(STC)/SKS/Commr.(A)/Ahd. dated 18.07.2013, allowed an amount
of T3,67,351/-, disallowed an amount of I3,66,151/- and remanded back
the case to the adjudicating authority for an amount of < 10,453/-. The
adjudicating authority, vide the impugned order, sanctioned an amount of ¥
5,150/~ and rejected an amount of ¥5,303/-. The amount of T5,303/- was
rejected on the ground that it was not possible to conclude whether the
services of renting of cab were availed by the appellants outside the SEZ or

not.

4, Being aggriéved with the impugned order of rejecting the refund
amount of ¥5,303/-, the appellants filed the present appeal. The appellants
have submitted that the adjudicating authority was not correct in rejecting
the amount of < 5,303/~ merely because the place of visit was not mentioned
in the respective invoices submitted by them. The appellants argued that
they are a reputed public limited company having professional system in
place for accounting and financial reporting. Their books of accounts were
subjected to rigorous verification by their internal audit system as well as by

various authorities including statutory auditors. They further submitted that

during the period involved, they were carrying out single business of power /@

generatlon and supply relating to authorized operations in SEZ and no othep@r s? g B ‘
dﬂ§ '

business was carried out. Thus, every bit of expanse incurred by them apv
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authorized operation.

5. Personal hearing in the case was granted on 04.07.2016 wherein Shri.
Rahul Patel, Chartered Accountant, on behalf of the appellants appeared
before me and reiterated the contents of appeal memorandum. He also

tabled additional submission before me.

6. I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum and oral/written submissions made by
the appellants at the time of personal hearing. Now, let me examine the

reasons of rejection and the defense reply given by the appellants.

7. To start with, I find that the adjudicating authority has rejected the
refund amount of ¥ 5,303/- citing reasons that it was not possible to
conclude whether the services of renting of cab were availed outsjde the SEZ
or not. The service of Rent-a-Cab was provided by M/s. Akbar Travels and
M/s. Bhoomi Tours & Travels and M/s. A.V.M. Tours. The appellants have
submitted copies of all the invoices before me. On going through the said
invoices, I find that in many instances the cab were used from Ahmedabad to
Mundra but in certain invoices destination is not mentioned. For the places
where desfination is not mentioned, it would not be possible for the .
appellants to justify their cause as the authorized operations cannot be
performed outside Mundra. They further claimed that during the period in
question, they carried out only one business which is power generation and
supply which is the authorized operation and hence, irrespective of the fact
whether the cab service was availed for Mundra or any other place, the
service was availed for the conduct of SEZ business only. In this regard, I
believe that this is a baseless argument tabled by the appellants. Instead of
clarifying how the cab service, where the destination is not mentioned, is
related to their authorized services, they have claimed that any activity
performed by them should be considered as part of authorized service. Their
view, in this regard, is not correct because the services availed by them
should -appear to have been utilized in relation to the authorized operation.
They have not countered the adjudicating authority with any acceptable
documentary evidence and in absence of that; I uphold the views of the
adjudicating authority in the cases where destination is vague or is not
mentioned. However, the adjudicating authority should have allowed the

claims where the invoices of the cab operators clearly show Mundra as the

destination or inception point. In view of the above, I have verlﬁed whatey,
invoices the appellants have submitted before me and found that in elhf},
invoices, the destination or inception pomt is clearly stated as Mundra aédi %
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to the appellants. In view of the above, I partially allow the refund claim of
32,963/ and reject T2,340/-. Lo
8. In view of the above discussion, I allow the appeal of the appellants
amounting to <2,963/- with consequential benefit and reject an amount of
<2,340/-. The appeal is hereby disposed off in terms of the discussion held

above.
(UMA ZHANKER)
COMMISSIONER (APPEAL-II)
CENTRAL EXCISE, AHMEDABAD.
ATTESTED

A®
“DUTTA )""3 .

SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.

BY R.P.A.D.

To,

M/s. Adani Power Ltd.,

Shikhar Building, Near Adani House,
Near Mithakhali Six Roads, Navrangpura,
Ahmedabad -380 009

Copy To:-

The Chief Commissioner, Central Excise, Ahmedabad zone,Ahmedabad. -
The Commissioner, Service Tax, Ahmedabad.

The Assistant Commissioner, system, Service Tax, Ahmedabad

The Asstt./ Deputy Commissioner, Service Tax, Division-II, Ahmedabad.
Guard File.
P.A. File.
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